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Hearing Order OH-001-2014  
Trans Mountain Pipeline ULC (Trans Mountain)  
Application for the Trans Mountain Expansion Project (Project) 
Ruling No. 63 – Motions to compel full and adequate responses to the second round 
of intervenor information requests (IRs) 

 
Process background 
 
Trans Mountain responded to the second round of intervenor IRs on or before 18 February 2015.  
 
On 20 January 2015, the National Energy Board (Board) issued Procedural Direction No. 9 
setting out the process for intervenors to request that the Board compel full and adequate 
IR responses from Trans Mountain (motions to compel). 
 
The process required intervenors to file their motions to compel by 26 February 2015 in a chart 
format provided in Procedural Direction No. 9. Trans Mountain’s comments on the motions to 
compel were due by 12 March 2015. Any intervenors’ replies to Trans Mountain’s comments 
were due by 17 March 2015. 
 
In total, 69 intervenors asked approximately 5,700 questions of Trans Mountain during the 
second round of IRs. The Board received motions to compel from 26 of those intervenors, 
involving 1,379 requests for full and adequate answers to IRs, or parts of IRs.  
 
The Board is now releasing its decisions about the motions to compel it received. The attached 
Appendix 1 lists each question included in the motions to compel, organized by intervenor. The 
Board has provided a decision with a brief reason or reasons for each question that was subject to 
a motion. The reason(s) provided include the primary reason why each request was granted or 
denied.  
 
For 88 requests, intervenors were satisfied with Trans Mountain’s replies to the motions, which 
effectively represent withdrawn motions. Of the remaining 1,291 requests, the Board compelled 
further information in 32 cases. 
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General comments on the Board’s decisions 
 
The Board recognizes the substantial efforts put forward by intervenors in developing IRs, by 
Trans Mountain in responding to IRs, and by both in following up during the motion to compel 
process. The Board carefully considered all of the information provided as it pertained to each 
individual question. 
 
The Board found circumstances where it agreed with intervenors that Trans Mountain did not 
adequately respond to particular IRs and is, accordingly, requiring Trans Mountain to provide 
full and adequate responses. These are highlighted in Appendix 1 for ease of reference. In other 
cases, the Board did not find there were sufficient grounds to compel further information, the 
reason(s) for which are also provided in Appendix 1. 
 
The Board notes that some intervenors repeated the same question a number of times within their 
IR packages, then filed motions to compel better responses from Trans Mountain for each 
iteration of the question. As a result, where the Board decided not to compel a better response to 
the question, that decision is repeated for each iteration within Appendix 1. 
 
The Board also notes that there were several instances where Trans Mountain’s initial 
IR responses were not as full and adequate as they should have been; however, once motions 
were filed, Trans Mountain did provide such responses. In these cases, while the motions were 
not granted, Trans Mountain could and should have provided the full responses when the original 
questions were asked. Had this been the case, it would not have been necessary for intervenors to 
file their motions to compel.     
 
The Board has adopted a consistent approach to the current motion to compel process as it did 
during the first round, applying similar reasons when not compelling further responses. The 
Board identified some recurring topics or issues for which it is not compelling further responses. 
Many of these were apparent during the motion to compel process for the first round of 
intervenor IRs. These are discussed in Ruling No. 33 and include topics such as motions that 
sought information that was new or different from that requested in the original IR, and motions 
related to IRs that sought information that is outside the List of Issues for this hearing.  
 
Other newly arising topics or issues and points of interest are discussed below: 
 
Redacted Emergency Management Program (EMP) information 
 
Certain motions to compel were related to IRs that sought additional information about the 
existing Line 1 EMP.  
 
The Board has dealt with this topic through past notices of motion.  
 
In Ruling No. 31, the Board decided that Trans Mountain was not be allowed to file its        
EMP-related documents confidentially, but that it could file redacted information, which Trans 
Mountain did on 17 October 2014.  
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In Ruling No. 50, the Board decided that it would neither require Trans Mountain to un-redact 
certain information from its EMP-related documents, nor direct it to file additional requested 
emergency response-related information (e.g., the Western Canada Marine Response 
Corporation Oil Spill Response Plan).  
 
The Board stated in Ruling No. 50: 
 

In this instance, the Board is satisfied that sufficient information has been filed from the 
existing EMP documents to meet the Board’s requirements at this stage in the process.   

 
As noted previously by the Board in Ruling No. 31, and by other parties in submissions 
on this Motion, the existing EMP documents would be modified to reflect the proposed 
new facilities (if approved), which will require consultation with affected and potentially 
implicated parties. These discussions are part of an ongoing process and require input 
from all such parties. The Board understands that some of these consultations have 
already taken place and that relevant parties, including the Province, have been or will be 
given access to the EMP documents.  
 
As indicated in Ruling No. 31, consultations on the modified EMP documents will also 
be captured under conditions that would be attached to any certificate that may ultimately 
be issued. This would likely include conditions such as those released on 16 April 2014 
as Board Draft Condition Nos. 42, 49, and 52 to 54, which would require Trans Mountain 
to identify their EMP consultations and modifications at various times prior to and during 
construction.  

 
As the Board has ruled previously on these topics, it is not persuaded to compel similar further 
information as a result of such requests within the motion to compel process.  
 
There were instances where Trans Mountain relied too heavily on Ruling No. 50. While the 
Board does not require additional information from EMP documents to be filed at this stage of 
the process, this does not mean that intervenors cannot test the already filed EMP information.  
As a result, in some situations, the Board compelled answers to questions probing this 
EMP information.     
 
Matters related to other regulatory phases 
 
Several motions to compel related to issues and documents that would be dealt with during 
future post-decision regulatory phases.  
 

https://docs.neb-one.gc.ca/ll-eng/llisapi.dll?func=ll&objId=2586924&objAction=browse
https://docs.neb-one.gc.ca/ll-eng/llisapi.dll?func=ll&objId=2450980&objAction=browse&viewType=1


-4- 

Pursuant to section 34 of the National Energy Board Onshore Pipeline Regulations, the Board 
requires companies to provide relevant information, consistent with that specified in 
EMP documents, to first responders and all persons (including municipalities) that may be 
associated with an emergency response activity. For this Project, and as stated in Ruling No. 50, 
the Board is considering specific conditions that would require Trans Mountain to continue 
consulting with those affected by the Project throughout its lifecycle, should the Board 
recommend approval by the Government of Canada and if such a recommendation were 
accepted. Those conditions would require Trans Mountain to prepare and file a consultation plan 
for developing EMP documents, including Fire Safety Plans and Fire Pre-Plans.   
 
The Board does not require the complete EMP at this stage of the process for the purposes of its 
assessment. The issue concerning how much additional information about EMPs for existing 
pipelines that members of the public should be able to access is a topic that the Board 
Chairperson and the Full Board are currently engaged in determining. That decision is not part of 
this hearing process.    
 
Personal details on individuals involved in consultations 
 
Some motions sought names or the identity of individuals involved in Trans Mountain’s 
consultation activities with stakeholders, including other government departments. The Board 
did not compel this information because the identity of specific individuals is not material to the 
Board’s assessment of Trans Mountain’s consultation activities.  
 
Instances where intervenors declined to consult on topics within their knowledge 
 
Some IRs that were subject to motions to compel sought information that should have been 
known to the intervenor (e.g., facts about their own practices).  
 
In some of these instances, Trans Mountain indicated that the intevenor would not consult with it 
about the particular topic (and the intervenor did not dispute this). As a result, Trans Mountain 
sometimes stated that it made conservative assumptions.  
 
Usually in these situations, the Board did not compel further answers as Trans Mountain 
answered to the best of its ability.       
 
Questions to the Board 
 
Some motions sought confirmation from, or posed questions to, the Board. The IR and motion to 
compel processes are meant to test Trans Mountain’s evidence. Intervenors are directed to 
Section 4.4 of the Hearing Order, which explains how to file a notice of motion to raise a 
question of procedure or substance requiring a Board decision. 
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Unsatisfactory responses versus inadequate responses 
 
It is important to recognize that there is a difference between an unsatisfactory response and an 
inadequate response. While certain answers received may not be satisfactory to an intervenor, 
this does not necessarily mean that those answers are inadequate. 
 
For instance, in some cases, the Board determined that Trans Mountain’s IR response was 
sufficient and that the requested additional information, while perhaps tangentially relevant, 
would not assist the Board. In other words, the information is not necessary for the assessment 
the Board is required to undertake for the Project, nor would it assist the Board in making its 
recommendation to Governor in Council as to whether or not a certificate should be issued.  
 
Intervenors may consult with Trans Mountain outside of the hearing process 
 
The Board must only consider evidence that is relevant to the applied-for Project and directly 
related to the List of Issues. As a result, the Board has had to make decisions related to what 
evidence is appropriate, helpful, and needed for the hearing record.  
 
It must be remembered that intervenors are not prohibited from speaking with Trans Mountain 
outside of the hearing process to discuss issues and to acquire information valuable to them. The 
Board encourages productive dialogue between participants whenever possible.  
 
Other matters 
 
There were also several instances where intervenors suggested that they would have been able to 
gather more answers from Trans Mountain if the Board had allowed oral cross-examination. The 
Board has ruled on this matter in Ruling No. 14, where it said: 
   

Hearing processes are designed individually and independently by the Board based on 
the specific circumstances of the application. Each process is designed to provide for 
a fair hearing, but the processes are not necessarily the same. For this Application, the 
Hearing Order provides two opportunities to ask written information requests. There 
is also an opportunity to file written evidence, and to provide both written and oral 
final argument. For Aboriginal groups that also wish to present Aboriginal traditional 
evidence orally, there is an opportunity to do this. 

 
Regardless of the means used to test the evidence – written IRs or oral cross-examination, or 
some combination thereof – similar requirements apply: questions must be relevant to the List of 
Issues, they must not represent “fishing expeditions,” and they cannot be about matters that the 
Board has already ruled are outside the scope of the hearing. Even in oral cross-examination, the 
witness panel being questioned or their counsel may object if they are of the view that the 
question does not meet these requirements. The Board would rule on such objections, applying 
the same principles it is applying to all motions to compel in this hearing. 
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Three intervenors (City of Edmonton, City of Vancouver [Vancouver], and BC Nature and 
Nature Canada) included certain additional requests of the Board in the cover letters of their 
respective filings.  
 
The Board indicated in Procedural Direction No. 9 that, through the motion to compel process, it 
would not consider additional requests concerning other matters, nor did it expect Trans 
Mountain to respond to these in its replies. Such requests must be filed as separate notices of 
motion, which would be addressed in the normal course. Therefore, with one exception, the 
Board is not responding to the additional requests made by those three intervenors. 
 
The Board did consider Vancouver’s submission that, because the second round of IRs 
represents the last chance for intervenors to “probe the evidence” of Trans Mountain, the 
balancing of factors the Board typically considers on these types of motions must weigh heavily 
in favour of intervenors.   
 
When considering a motion to compel full and adequate responses to IRs, the Board weighs the 
relevance of the information sought, its significance, and the reasonableness of the request. The 
Board balances these factors so as to satisfy the purpose of the IR process, while preventing an 
intervenor from engaging in a “fishing expedition” that could unfairly burden the applicant.1 The 
Board applied this test to reach its decisions on the current motions to compel.  
 
When the Board reviews motions to compel, it takes into consideration that each response must 
be, in its view, full and adequate, regardless of the stage in the hearing process. After balancing 
the factors in the above test, when an intervenor persuades the Board on the balance of 
probabilities that a further response should be compelled, then the motion is granted.  
 
Deadline for full and adequate IR responses 
 
Where the Board has indicated in Appendix 1 that full and adequate responses are required, 
Trans Mountain is directed to file those responses by 4 May 2015. 
 
Trans Mountain has filed evidence (e.g., responses to Board IRs and, with leave of the Board, 
late evidence) since the motions to compel and replies to them were filed. If Trans Mountain is 
of the view that a subsequent filing addresses the question for which it is being compelled to 
provide a full and adequate response, it may provide a hyperlink to the Filing ID and refer to the 
relevant section of that newly filed evidence. As appropriate Trans Mountain should provide a 
direct and specific answer to the question compelled. In all instances, the compelled response 
must be full and adequate.  
 

                                                           
1 Westcoast Energy Inc., GH-5-94, Transcript Volume 3 (8 Feb 1995), at pages 341 to 343. 
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If you have questions about this ruling, please contact the Board’s Process Advisor Team for this 
hearing by phone at 403-292-4800 or 1-800-899-1265 (toll-free), or by email at 
transmountainpipeline.hearing@neb-one.gc.ca.   
 
 
 
 
 

D. Hamilton 
Presiding Member 
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