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Ms. Sheri Young 
Secretary of the Board 
National Energy Board 
517 -10th Avenue SW 
Calgary AB T2R OA8 

Dear Ms. Young: 

RE: Northern Gateway Pipelines Inc. ("Northern Gateway") 
NEB File No.: OF-Fac-Oii-N304-2010-01 03 
Northern Gateway Project ("Project") 

~~NORTHERN 
'GATEWAY 

Certificates OC-60 and OC-61 ("Certificates") issued June 18, 2014 
Condition 2 Compliance Filing 

This letter is filed jointly by Northern Gateway and the four Stewards who represent the 31 First Nations 
and Metis owners of Northern Gateway. These First Nations and Metis owners are collectively known as 
the Aboriginal Equity Partners. As a matter of condition compliance pursuant to Condition 2 of the 
Certificates, we request that the National Energy Board ("NEB" or "Board") exercise its discretion to 
extend the time for commencement of construction from December 31, 2016 to December 31 , 2019. 

Prior Decisions Extending Time for Commencement of Construction 

The Board has routinely extended the time for commencing construction set out in its orders and 
certificates. The common language used in such conditions makes the prescribed time subject to the 
prior direction of the Board, as is the case with Condition 2 of the Certificates which states: 

Unless the NEB otherwise directs prior to 31 December 2016, the certificate will expire on 31 
December 2016 unless construction of the pipeline or the Kitimat Terminal has commenced by that 
date. 

This extension request is made as part of condition compliance and is not an application by Northern 
Gateway under section 21 of the National Energy Board Act. The Governor-in-Council has expressly 
given the Board the power to extend the date of the sunset clause on its own determination through a 
direction to Northern Gateway. Variation of the Certificates is not needed for this purpose. 1 

See NEB Letter Decision and amending Order A0-1-EC-111-26 dated July 2, 2009 approving an extension to 
Certificate EC-111-26 requested by Sea Breeze Victoria Converter Corporation ("Sea Breeze") for the Juan de 
Fuca Cable Project (NEB Filing No. A 1 K4G9). The recitals to th is amending Order do not reference any 
Governor-in-Council approval having been sought for the extension. A search of the Canada Gazette and orders 
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Reasons justifying extensions directed by the Board have included: delay in obtaining approvals from 
other regulators; 2 judicial challenges to required approvals;3 and changes in market conditions affecting 
commercial arrangements4 Northern Gateway and its Aboriginal Equity Partners have been confronted 
by all of these issues wh ich have impacted their ability to commence construction by the end of 2016. 

Delay in Obtaining Approvals from Other Regulators 

In applying to the Board and obtaining the Certificates, Northern Gateway proceeded on the basis that an 
Environmental Assessment Certificate ("EAC") pursuant to the British Columbia Environmental 
Assessment Ad was not required for the Project. In a recent decision of the British Columbia Supreme 
Court, 6 a portion of the Equivalency Agreement between the Environmental Assessment Office of British 
Columbia ("BCEAO") and the NEB was declared to be invalid and was set aside to the extent that it 
purported to remove the need for an EAC. 7 The Court held, however, that British Columbia must issue an 
EAC to Northern Gateway, 8 but may be able to impose further environmental conditions in addition to 
those already included in the Certificates.9 

Section 8(1) of the British Columbia Environmental Assessment Act prevents Northern Gateway from 
commencing construction until it receives its EAC from British Columbia. The BCEAO has ordered that 
Northern Gateway may not proceed with the Project without an environmental assessment certificate. 10 In 
determining what if any conditions to include in Northern Gateway's EAC, the BCEAO will need to consult 
with potentially impacted Aboriginal groups in British Columbia. Northern Gateway and the Aboriginal 
Equity Partners expect that the consultation process and other required steps for issuing the EAC will not 
be completed until some point after December 31, 2016. In order to accommodate this unanticipated 
regulatory process and reconcile British Columbia's regulatory requirements with the Certificates, 
Northern Gateway requires a direction from the NEB extending the time for commencement of 
construction under the Certificates. 

Judicial Challenges to the Certificates 

The validity of the Certificates is being challenged in proceedings before the Federal Court of Appeal. All 
parties to those proceedings worked cooperatively to have these challenges heard in an efficient and 
relatively expeditious manner. These challenges were heard last October, and a decision from the Court 
of Appeal is still pending. We anticipate that one or more of the parties to the litigation might want to take 
the issue of the validity of the Certificates to the Supreme Court of Canada. If leave to appeal is granted, 
a decision from the Supreme Court of Canada would not likely be released until well after the expiration of 
the sunset date in Condition 2. In order to allow for a final resolution of these legal challenges, a direction 
from the NEB extending the time for commencement of construction under the Certificates is required . 

2 

3 

4 

5 

6 

7 

8 

9 

10 

in council for the period between Sea Breeze's request to the Board and the amending Order confirm that 
Governor-in-Council approval was not required by the Board for this extension. 

For example see NEB Filing Nos. A 1 J6Y7 and A 1 K4G9; A 1 E6U1 and A 1 F5Z2; A 113L5, A 113L6 and A 1 J2H6. 

For example see NEB Filing Nos. A1Q8D3, A1Q8D4 and A1S1 F?. 

For example see NEB Filing Nos. A1 17D8, A119QO and A1 19Q1; A1R5A2 and A1R9XO; A1Y717 and A1Z8Q7. 

SBC 2002, c 43. 

Coastal First Nations v British Columbia (Environment), 2016 BCSC 34. 

Ibid at para 68. 

Ibid at para 55. 

Ibid at para 71. 

BCEAO Order dated AprilS, 2016, Environmental Assessment Act, SBC 2002, c 43, s 10(1)(c) at p 2. 
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Impact of Market Uncertaintv 

The most common reason for the Board directing extensions of time for commencement of construction 
has been market uncertainty that has arisen following the issuance of pipeline approvals. In the case of 
Northern Gateway, shippers are entitled to know the outcome of any judicial challenges to the Certificates 
and the nature and extent of any provincial EAC conditions before making final commercial commitments 
through the execution of Transportation Service Agreements. Challenges to the validity of the Certificates 
create market uncertainty and warrant a direction from the NEB of further time for the commencement of 
construction. 

Market uncertainty was also created by the federal government's recent proposal to implement some form 
of moratorium on crude oil tanker traffic off the north coast of British Columbia. The federal government 
has committed to undertake consultation with affected parties before proceeding with any such 
moratorium. Northern Gateway and the Aboriginal Equity Partners anticipate that this consultation will 
extend beyond the time for commencement of construction currently prescribed in Condition 2 of the 
Certificates. Before commencing construction , Northern Gateway, the Aboriginal Equity Partners and the 
shippers need to know whether the federal government will proceed with any moratorium, and if so, the 
nature and extent of such moratorium in order to assess its potential impact on the commercial viability of 
the Project. For this reason as well, Northern Gateway requires a direction from the NEB extending the 
time for commencement of construction under the Certificates. 

First Nations and Metis Partnerships 

Since the issuance of the Certificates, Northern Gateway's primary focus has been to build trust, engage 
in respectful dialogues and build meaningful partnerships with First Nations and Metis communities. First 
Nations and Metis people and communities are playing an important and increasingly central leadership 
role in the Project. The number of Aboriginal Equity Partner communities has grown from 26 to 31 , and 
we continue to work towards further increasing First Nations and Metis ownership and governance of the 
Project. With First Nations and Metis ownership and direct input through the Aboriginal Equity Partners 
and other First Nations and Metis groups, Northern Gateway is improving and changing key aspects of 
the Project to address their concerns regarding environmental protection and long-term economic 
prosperity for generations of First Nations and Metis people. 

Northern Gateway has made considerable progress over the past two years; however we have further 
work to do in build ing relationships with First Nations and Metis communities. Going forward, Northern 
Gateway, in conjunction with its Aboriginal Equity Partners and other First Nations and Metis 
communities, will continue to work in a collaborative manner regarding environmental stewardship and to 
significantly increase First Nations and Metis ownership and governance in, and economic benefits from, 
the Project. Through our dialogues with First Nations and Metis communities we have determined that we 
will be able to significantly increase the amount of economic benefits to be delivered to First Nations and 
Metis communities: from our earlier estimate of $1 billion, we now expect that the total amount of First 
Nations and Metis economic benefits will equal $2 billion. 

The Continuing Need for Northern Gatewav 

The Project was found to be needed and in the public interest after one of the longest and most extensive 
science-based environmental and regulatory reviews in Canadian history that was initiated in 2005 and 
concluded in 2014 with the issuance of the Certificates. The review process was essentially unaffected 
by the 2012 changes to federal environmental legislation, including those to the Canadian Environmental 
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Assessment Act, which made significant changes to the project scoping and assessment process. 
Participation in the review process by the public and Aboriginal peoples was facilitated to enable them to 
convey their views on the Project to the Joint Review Panel ("JRP") by various means. In the oral public 
hearing process, several options were made available to anyone wishing to participate, including letters of 
comment, oral statements, intervenor status and government participant status. The review process 
included 180 days of oral hearings before the JRP, which included both community hearings (for oral 
evidence and oral statements) in locations along the proposed pipeline route, in the vicinity of the 
proposed Kitimat Terminal and along the marine transportation routes; and final hearings (for oral cross
examination and final arguments) in Edmonton, Alberta, Prince George, Prince Rupert, and Terrace, 
British Columbia. 11 

The need for Northern Gateway has not diminished with the passage of time. In fact, it has grown since 
the issuance of the Certificates. At that time, restricted market access and reliance on the United States 
as Canada's only market was contributing to significant price discounting of western Canadian crude oil. 
This price discounting has persisted with no prospect of abatement without high volume pipeline capacity 
to tidewater off the west coast of Canada. 

When Northern Gateway was approved, it was assumed that price discounting would, in part, be 
alleviated through the construction of the Keystone XL project, with a capacity of approximately 870,000 
bbls/d. Following the rejection of the Keystone XL project by the United States, it is uncertain how much 
additional pipeline capacity to the United States will be afforded to Canadian oil producers. Since then, a 
40-year-old ban on exporting United States crude oil was lifted. This afforded producers in the United 
States the opportunity to freely export crude oil overseas, just weeks after lifting the ban, using pipeline 
infrastructure constructed during that country's shale oil drilling boom. 

The recent dramatic drop in oil prices has further compounded the need for the Project in at least two 
ways. First, the absolute value of discounting has remained relatively constant through the decline of oil 
prices, resulting in the price of Western Canadian Select crude oil being even more substantially 
discounted over the past several months. Price discounting is leaving Canadian producers with netbacks 
that in some cases may not cover production costs. This is not only affecting future production, but it 
jeopardizes existing Canadian oil production, and impacts federal and provincial tax revenues. 

The second reason the need for Northern Gateway has increased is that the sharp drop in oil prices has 
significantly impacted investment and employment across Canada and particularly in western Canada. 
The Project represents a three-year multibillion dollar private infrastructure investment which will proceed 
once the commercial and legal uncertainties described above are addressed. 

As was stated during the regulatory review, the value of the Project is not that it creates incremental 
pipeline capacity for western Canadian crude oil supply, rather that it would enable western Canadian 
crude oil to reach new markets, maximizing pricing benefits to western Canadian oil producers and 
governments. This value has not diminished as indicated by the continued strong support of the market 
opportunity to be provided by the Project. 

11 For more information about public and Aboriginal participation in the review process, see Considerations, Report 
of the Joint Review Panel for the En bridge Northern Gateway Project, Volume 2 at pp 22-23, 400-402, and 41 1-
416 (19 December 2013), online NEB <https://docs.neb-one.gc.calll
eng/llisapi.dll?func=ll&objld=2396699&objAction=browse>. 
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Project Support 

Northern Gateway continues to have strong support from its industry funding participants who remain 
committed to the Project. To date, approximately $630 million has been spent advancing the Project. 
Since Project approval, over $100 million has been spent on condition compliance and building support 
from First Nations and Metis groups. Northern Gateway has the support of over 70% of the First Nations 
and Metis groups along the right-of-way, constituting over 80% of the potentially affected Aboriginal 
population along the right-of-way. Northern Gateway earned this support by offering First Nations and 
Metis groups opportunities to not only own the Project, but also to participate in its governance, 
construction and operation. Northern Gateway's approach to providing these opportunities was 
characterized by the JRP as ground breaking. 

Condition Compliance 

Northern Gateway is in compliance with all relevant conditions in its approval. 12 The 209 Conditions 
imposed by the Board, and the list of Project commitments that currently stands at 456, 13 ensure that the 
Certificates will remain current. In addition to 26 conditions that are overarching in nature, there are 104 
pre-construction conditions that must be satisfied prior to commencing construction. Many of these 
conditions relate to environmental and socio-economic matters, and will provide the NEB with updated 
information prior to construction. Northern Gateway has also committed to conduct additional pre
construction environmental studies (e.g. heritage field studies, harvest studies, wetland surveys, marine 
habitat surveys, and marine mammal density surveys) which will further augment the information provided 
to the NEB. There have been no changes in environmental conditions or circumstances that need to be 
addressed as the result of extending the time for commencement of construction. Through meeting its 
conditions and commitments, Northern Gateway will ensure that the environmental assessment 
undertaken for the Project will remain current, not only through construction , but for the life of Project 
operations. 

Conclusions 

Northern Gateway and its Aboriginal Equity Partners submit that an extension to the time for 
commencement of construction is warranted. The Project now requires an approval from the Province of 
British Columbia that was not anticipated at the time of issuance of the Certificates. Further, despite the 
best efforts of all parties, judicial determination of the validity of the Certificates remains outstanding and 
could be the subject of one further and final appeal to the Supreme Court of Canada. The potential 
existence, nature and extent of a tanker moratorium needs to be resolved so that the shippers can 
evaluate its potential impact on the commercial viability of the Project. Commercial certainty is required to 
facilitate commencement of construction, but cannot be achieved pending resolution of these outstanding 
issues. 

The Aboriginal Equity Partners and other groups are bringing significant changes to the approach being 
taken to environmental protection and Aboriginal ownership and management of the Project. Should an 
extension be granted, this time will be used to continue the development of a new and unprecedented 
level of Aboriginal participation in the Project, which will result in shared ownership, control, and 
governance of the Project between the Aboriginal Equity Partners, Northern Gateway, and the shippers. 

12 

13 

For all of Northern Gateway's compliance filings and related correspondence, see online: NEB <https: //docs.neb
on e. gc. ca/11-eng/ llisa pi. dll ?fu nc=ll&obj ld=2398286&objAction=browse& view Type= 1 >. 

NEB Filing Nos. A4DOJ9 and A4DOKO. 
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We intend to proceed with the Project as soon as possible following the resolution of the above noted 
legal and commercial uncertainties. We do not expect these issues to be fu lly resolved until well after the 
expiration of the time for commencement of construction currently prescribed in Condition 2 of the 
Certificates. Once these issues are resolved, we will need to satisfy the pre-construction conditions and 
to advance detailed engineering studies. Taking all of these factors into account, we submit that a three 
year extension is justified by the circumstances. 

Yours truly, 

NORTHERN GATEWAY PIPELINES INC. 

202925401NATDOCS 

ABORIGINAL EQUITY PARTNERS 

Gitxsan Nation Hereditary Chief 

President David MacPhee 
AEP Steward 
Aseniwuche Winewak Nation 

• 
President Bruce Dumont 
AEP Steward 
Metis Nation British Columbia 

Councillor Elmer Ghostkeeper, B.A., M.A. 
AEP Steward 
Buffalo Lake Metis Settlement 




