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Energy East Pipeline Ltd. (Energy East} and TransCanada Pipelines Limited 
(TransCanada} (collectively, the Applicants} 
Energy East Project, Asset Transfer ~nd Eastern Mainline P.roject (the Projects} 
Applicants' Comments on 2017 Process 

In Procedural Direction No. 4, 1 the National Energy Board (Board or NEB) indicated that it would be 
using electronic surveys to obtain the views of Intervenors and Commenters on how the hearing 
process for the Projects should proceed in 2017. The Board had previously indicated that the 
assessment process would include a written process and evidence testing for participants during the 
first 5 months of 2017.2 The Procedural Direction also invited the Applicants to provide any comments 
on process in a letter to the Board no later than July 6, 2016. 

This letter provides the process comments of the Applicants. 

The Board's Energy East Intervenor Survey asks Intervenors whether they wish to ask the Applicants 
questions in writing or orally (i.e. some form of cross-examination), to speak directly to the Panel of 
Board Members, or to participate in a technical conference relating to key topics.3 The Energy East 

1 National Energy Board letter dated ~une 22, 2016 to All participants in the Energy East Hearing process re 
Procedural Direction No. 4-Participant Survey and Panel Sessions (Procedural Direction). 
2 National Energy Board letter to Energy East reProcess Update, April26, 2016, page 2. 
3 Energy East Intervenor Survey, second page.· 
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Commenter Survey asks Commenters whether they wish to provide comments orally or in writing.4 

Both surveys indicate that the Board is exploring new and innovative ways to hear from participants. 5 

The Board has indicated that the objectives for the Panel Sessions to be held in various communities 
across Canada in the late summer and fall of 2016 are (1) to establish the key issues of interest for 
intervenors and (2) to promote well developed written evidence and information r~quests later in the 
process.6 From this, the Applicants would expect that, upon the conclusion of the Panel Sessions, the 
Board will publish a list of the key issues that it has identified, and will establish a process in 2017 that 
is focused on those key issues. 

The Applicants' view is that the 2017 process, including the new and innovative ways of hearing from 
participants, must continue to respect the rule of law that governs energy regulation and the role of the 
Board as a quasi-judicial regulator. The essence of the rule of law is procedural fairness to all 
participants, including the proponents of the Projects. The NEB has established procedures that are 
exemplary in the provision of procedural fairness, and that the Applicants believe must be included in 
the 2017 process. The procedural steps ensure compliance with the rules of natural justice by 
providing interested parties with an opportunity to be heard, including the opportunity to know the case 
they have to meet. 

2017 Process: Applicants and Intervenors 

In this case, the Applicants' view is that the process should include both written and oral elements. 
Specifically, the following steps should be included in the 2017 process: 

1. One round of information requests from Intervenors to the Applicants; 

2. Written evidence of Intervenors; 

3. One round of information requests to Intervenors from the Applicants and parties adverse in 
interest to the Intervenors that file evidence; 

4. Written reply evidence of the Applicants; 

5. Limited oral hearing, including cross-examination; and 

6. Written final argument. 

Given the objective of the Panel Sessions, the opportunity to test the Applicant's evidence through 
written information requests, the size of the Applications and the established time constraints, the 
Applicants suggest that it would be efficient and effective to limit cross-examination of the Applicants to 
the Intervenors' key issues of interest that are identified by the Board. 

4 Energy East Commenter Survey, third page. 
5 Energy East Intervenor Survey, first page; Energy East Commenter Survey, first page. 
6 Procedural Direction, page 2. 
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The situation for Intervenors, however, is different. Intervenor evidence is yet to be filed. The Board 
and the Applicants may deduce some inference of the future positions of intervenors from their 
Applicati0ns to Participate (some of which indicate that they' intend to file expert testimony), or from 
their participation in the Panel Sessions, or from public pronouncements, but in fact the Applicants will 
not be made aware of the case that they have to meet until Intervenor evidence is filed. 
Consequently, it is essential for the maintenance of procedural fairness that the Applicants be provided 
with an opportunity to direct information requests to Intervenors; and to cross.examine Intervenors on 
all aspects of their filed testimony. The Applicants therefore recommend that the 2017 process include 
information requests to Intervenors and an opportunity for oral cross·examination of Intervenors on 
their filed testimony and their responses to information requests. 

Finally, the Applicants do not see this case as one where a technical conference would be appropriate. 
While there may be technical concerns related to issues such as pipeline integrity or emergency 
response planning, there is at this point no evident conflict of expert opinion that would suggest that the 
assessment of the applications would benefit from the technical conference approach. Further, given 
the size of the Projects and the number of parties across many regions of the country, the Applicants 
submit that a technical conference would not be workable, particularly in light of the legislated time 
limits. 

2017 Process: Commenters 

The Energy East Commenter Survey begins with a statement of what a Commenter may and may not 
do in a proceeding. It is stated that a Commenter "may provide written views on the proposed project 
in a Letter of Comment" but "cannot ask information requests or cross-examine other Parties and 
cannot provide final argument. "7 Board Ruling No. 14-List of Participants also refers to Letters of 
Comment, saying that they '!allow Participants to express their views to the Board without having to 
provide sworn evidence, or be potentially subject to questioning on those views."6 The Energy East 
Commenter Survey, however, asks Whether the Commenter prefers to share their information and 
views about the Projects in writing or orally. 9 

-

Historically, the Board has limited the role of Commenters to the filing of written letters of comment 
prior to the oral hearing. Procedural fairness has been maintained through the opportunity for the 
applicant to respond to the comments during the evidentiary process. Permitting Commenters to 
appear at the hearing and provide their views orally would effectively elevate those parties to a status 
higher than that of an Intervenor-they would be able to provide oral evidence without notice to the 
Applicants and without exposing themselves to cross-examination. The procedural fairness issues that 
this would raise would be significant. The Applicants' view is therefore that· Commenters should be 
limited to the established practice of filing written Letters of Comment prior to the filing of reply 
evidence by the Applicants. 

7 Energy East Commenter Survey, first page. 
6 National Energy Board _letter dated June 22, 2016 to All Persons who filed Applications to Participate, Enegy 
East Pipeline Ltd. and TrarisCanada Pipelines Limited re Ruling No. 14-List of Participants, page 5. 
9 Ibid, third through fifth page. 
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The Second Stream of the Comprehensive Energy East Review Process 

The Applicants note that the NEB website includes information on the Comprehensive Energy East 
Review Process, indicating that the review will include three streams. The first stream is the NEB 
Panel Hearing. The second stream, led by Additional Board Members, is to engage communities and 
Indigenous communities along the proposed pipeline route. The third stream is the assessment of 
upstream greenhouse gas emissions by the Government of Canada. The Comprehensive Energy East 
Review Process diagram that is on the NEB website in<;:licates that the Additional Board Members who 
conduct the second stream of engagement Will be providing a report to the NEB hearing panel in the 
spring of 2017. If the report of the Additional Board Members in the second stream of the review is to 
be considered by the NEB Hearing Panel as part of the evidence in the first stream, then procedural 
fairness requires that the 2017 process include an opportunity for the Applicants to test that evidence 
and provide a response to it. 

Conclusion 

In summary, the Applicants submit that a hearing process that includes the steps and attributes that 
are recommended in this letter would meet the requirements of procedural fairness and would result in 
an efficient and effective review of the Projects. 

cc. Listed Intervenors and Commenters 

CKY/jahk 
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